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Overview
EEF appreciates that there is pressure on the HSC to examine the potential use of alternative penalties for health and safety offences in Britain, as part of the better regulation agenda.  However, the first step in the process should be to evaluate the purpose of imposing penalties for breeches of health and safety legislation.  Currently a serious breech is likely to lead to prosecution of the responsible organisation and the imposition of a financial penalty on conviction.  This is a very slow and resource intensive process for both the prosecution and the defendant, and we are aware of little evidence to suggest that it is effective in changing behaviour or improving the way in which health and safety is managed.  It does however serve to punish the organisation to some extent for breeching legislation.
In addition to prosecution, or indeed as an alternative to it in the case of more minor breeches, health and safety enforcement officers can impose enforcement notices.  These can require certain work to be carried out within a given timeframe to correct an identified problem, and/ or prohibit a particular operation or activity until an identified breech has been rectified.  In order to comply with an enforcement notice behavioural and or operational changes are required.  It could therefore be argued that enforcement notices are a more effective mechanism for affecting real changes, although they do not perhaps serve as a punishment in the same way as prosecution.
Health and safety legislation offers a robust framework of enforcement methodologies and penalties.  However statistics do suggest that many of the available methodologies are rarely used by the enforcing authorities.  It would be useful for research to focus on establishing the reasons behind this, so that steps can be taken to ensure that existing provision is utilised to the full.  Only then will it be useful or effective to consider alternative penalties in order to strengthen the existing framework.
EEF members are open to the consideration of some alternative penalties where there could be demonstrable benefits in terms of more timely resolution of prosecutions, improvements in health and safety management or a reduction in the bureaucracy associated with enforcement.  It will of course be essential to ensure that all penalties remain suitable, relevant and proportionate to the offence, and that the statutory rights of individuals and organisations are protected.

EEF is concerned that many of the alternative penalties outlined in the consultation document would require additional legislation. In accordance with recommendations of the Hampton Review, the principles of better regulation should be applied to thoroughly test each proposal.  The objective should be to ensure that no additional burden would be placed upon British business in terms of legislation, administration or regulation, and that positive health and safety outcomes could be derived.
If penalties for health and safety offences are to be taken outside of the judicial system, it will be necessary to identify how the penal process will be administered, applied and regulated to ensure effectiveness, consistency and proportionality.  HSE are not the only regulatory authority for health and safety, and it is already acknowledged that there are disparities of approach between health and safety regulators.  It would be necessary to establish how alternative penalties could be operated and applied fairly and effectively across the board, whilst also protecting the statutory rights of individuals and organisations.  
Recent HSC and HSE initiatives have been targeted towards partnership working, advice services and business involvement.  Such initiatives, and indeed relationships between HSE and businesses, could potentially be undermined if the regulator is to take on the additional role of awarding penalties directly for certain offences.  This must be carefully weighed and considered during the research phase in order to gauge which approach is likely to be most effective in achieving positive health and safety outcomes.
The prospect of a regulator which is the policy maker, the policeman, the judge and the jury does not sit comfortably with EEF members.  This is entirely contrary to the principles of democracy, fairness and better regulation.  There may also be human rights issues for sole traders, and therefore imbalance in the way that potential offenders are treated by the regulators.
EEF does not see a case for the use of alternative penalties in place of traditional prosecution.  It is however prepared to consider the potential use of some such penalties as an additional tool for use in sentencing where it can be shown that this could be effective in achieving positive outcomes in terms of improved health and safety management.
Care should be taken in drawing examples from the use of alternative penalties outside the UK.  Legislative and judicial systems differ greatly across the world.  Consequently systems which work efficiently and effectively in other countries may not necessarily be appropriate or effective here in the UK.  The examples cited in the consultation document are unreferenced and thus the evidence is not available for review as part of this consultation.  If this matter is to be investigated properly, then it will be essential to conduct specific research to evaluate how alternative penalties might operate, and the risks and benefits which might be associated with them, in the context of British culture and established legal and judicial principles and processes.

Our members agree that more research and investigation will be required before any firm conclusions can be drawn on the issue of alternative penalties for health and safety offences.  EEF welcomes the opportunity to be involved in the research process through submission of a response to this consultation, and would be pleased to engage in further dialogue with the researchers to explore the issue in greater depth.  However it will be necessary to ensure that the research process goes beyond the opinion of stakeholder groups to objectively consider the detail of the proposals in the context of the desired outcomes, considering HSCs enforcement policy; the judicial and legal systems in place in Britain; and the statutory rights of both individuals and organisations.
Specific Penalties

Administrative fines 

EEF does not support the use of variable fines, imposed directly by the regulator without recourse to the courts, even if the offender could refuse the fine directing the case back to prosecution through the courts in the normal way.
Additional legislation would be required to implement such as system, and this would be contrary to the principles of better regulation as effective means already exists to establish the guilt of an organisation accused of breeching health and safety legislation, and to award a suitable financial penalty.  If a serious offence has been committed, then it should be prosecuted accordingly.  In the case of more minor breeches, regulators already have the power to issue enforcement notices to effect remediation.  Introduction of administrative fines could undermine the serious nature of health and safety offences and encourage businesses to budget for fines whilst doing nothing to address breeches of legislation
There would also be a need for an entirely new management process to control the use, application and processing of administrative fines, in order to comply with the HSC’s stated principles of proportionality, targeting, consistency and transparency.  This may be difficult to justify at a time when regulatory resources are already stretched, especially as processes already exist to address a breech of health and safety law and to award a financial penalty on conviction.

Restorative Justice
EEF does feel that this concept is worthy of further consideration.  Restorative justice systems provide the opportunity for all parties with a stake in a particular offence to resolve collectively how to deal with the aftermath of the offence and it’s implications for the future.  Such systems do offer the offender the opportunity to acknowledge the human impact of their offence, to say sorry, and to make reparation.  They also allow victims to have their harm or loss openly acknowledged and amends made.  

Such systems are already operating in the field of youth justice and have been shown to be effective in giving victims a role in understanding outcomes, and in achieving cultural change among offenders.

EEF would be open to considering the use of restorative justice as an alternative to the imposition of financial penalties following conviction on a health and safety offence, or indeed as an alternative to prosecution.  It is clear that there would be the potential to derive positive health and safety outcomes and to utilise rehabilitation to assist the recovery of victims where appropriate.  It would appear sensible to assume that this sort of dialogue and rehabilitation would be most effective if implemented swiftly after an incident, however prosecutions can take many months to come to a conclusion.  It would be necessary to determine whether this would impede the effectiveness of restorative justice.
There would be no need for additional legislation here, as there is already provision within the Health and Safety at Work Act for a judge to order remediation on conviction.  There would however be a need for trained and accredited people to operate the process within an established management process.  Impartial mediation would appear to be important, however the system would also require the co-operation of both the offender and the victim in establishing and agreeing a solution.  There would also be a need to ensure compliance with the agreement, and this may place an additional enforcement burden on the health and safety regulators.

Further research would be needed to establish how a system of restorative justice could operate effectively in the field of health and safety, but EEF is open to the considering this concept in more detail.  We feel that it could be particularly effective where breeches have resulted from genuine mistakes within organisations which normally take a responsible attitude to effective management of health and safety, as it would support the process of informed action and continual review of the management system.
Conditional Cautioning
EEF does not support the concept of Conditional Cautioning, a process by which an offender agrees to comply with specified conditions in order to avoid prosecution, where conditions may facilitate the rehabilitation of the offender or the reparation of the offence, and failure to comply would result in prosecution.
There is already provision within the Health and safety at Work etc Act 1974 for an Inspector to issue enforcement notices to require actions to address a breech of health and safety law, and for non-compliance with a notice to lead to prosecution.  To introduce Conditional Cautioning would be to duplicate this provision and would therefore be contrary to the principles of better regulation, as it would increase the regulatory burden but would have little potential to deliver additional positive outcomes.
Enforceable Undertakings (EUs)
EEF could see a potential use for a system where organisations enter into a legal agreement to carry out specific activities to improve health and safety management, where these are directly linked to remediation of the breech or failure.  Such a system could work well in as an additional ‘noticing’ tool for inspectors, and could provide an alternative to prosecution for an organisation which is generally responsible in it’s attitude to health and safety management, where motivation is strong and prosecution could discourage improvement.  There could be potential for positive health and safety outcomes to result, and this proposal would also allow HSE to work with the organisation to achieve these.  This would fit with HSE’s initiatives around business engagement and support in enforcement although it would be necessary to establish a system which would ensure consistency of application.
It is not clear from the consultation document whether this measure would require additional legislation; however it would certainly require resources in terms of competent inspectors to agree the terms of EUs and to monitor the progress in implementation.  This may present resourcing issues to HSE as the body most likely to be considered competent for this role.  It is also not clear whether defaulting in the implementation phase would lead directly to prosecution, although this would appear to be appropriate.

If this proposal is to be implemented, EEF would welcome the opportunity to comment on the detail of the legal provision and on the system established to manage and oversee the process.
Fixed Penalties

EEF does not support the proposal for ‘fixed fines’, issued by the regulator following an inspection or investigation or ‘on-the-spot fines’ issued by an Inspector during a site visit.

We are not aware of any conclusive evidence that this sort of penalty is effective in changing duty holder behaviour.  In the filed of health and safety, fixed penalties would be likely to be awarded for paperwork offences, and could therefore undermine the work which has been done to encourage companies to implement health and safety management systems which are integrated with their business, encouraging them instead to have wonderful paperwork systems which need not actually be reflected in the way that the work is done.  There would be the potential for businesses to ‘accept’ a level of fixed penalties as an alternative to investing in effective management practice.  There would also be a risk of ‘trivialising health and safety offences to the level of parking fines.
The introduction of fixed penalties would require additional legislation, but would be unlikely to bring about any significant improvement in health and safety management.  It would however generate a revenue stream for the exchequer, and could therefore be perceived by businesses as a ‘stealth tax’, further undermining the importance of effective health and safety management.

There is existing provision within the law for an Inspector to issue a notice requiring action to rectify an identified breech of health and safety law.  Non-compliance with a notice can lead to prosecution and the likelihood of a financial penalty on conviction.  This would appear to be an effective way of dealing with minor or paperwork offences.  It would not appear to be in the public interest to prosecute such minor offences when suitable recourse already exists.  Consequently the introduction of additional legislation to introduce fixed penalties would appear to be contrary to the principles of better regulation.

Remedial Orders
EEF does not support the proposal for the introduction of remedial orders to be made by the court to require specific remedial work to be carried out duty holders.

The consultation document identifies that there is existing provision within section 42 of the Health and safety at Work etc act 1974, for the court to order the cause of an offence to be remediated following conviction of an offender, in addition to or as an alternative to imposing a punishment.  However, it would be inappropriate to allow a non-compliant and dangerous situation to persist, possibly for months, pending successful prosecution and sentencing.  

Other provisions within the Act allow an Inspector to issue an enforcement notice to require action to be taken to rectify a breech of health and safety law, in addition to or as an alternative to prosecution.  This would appear to establish an entirely effective an appropriate framework for remediation.  
Consequently further provision in this area would appear to be contrary to the principles of better regulation, and to HSC’s stated principles for effective enforcement.
Probation for Companies and Directors

EEF is cautiously supportive of an initiative whereby on conviction for a health and safety offence, companies or directors might be placed on probation for a set time period, where further offences committed with that period would result in the original offence being punished.  However, we are opposed to the introduction of additional responsibilities for individuals beyond those which are already established within the Health and Safety at work etc Act 1974. 
This penalty could be effectively used where a breech has occurred in an organisation which generally takes a responsible approach to the management of health and safety, and where timely steps have been taken to remediate the situation and to prevent further recurrence of the incident.  It would allow the court to take account of the organisation’s response to the incident, and previously good health and safety record, but would send a strong message that breeches will be punished and the re-offending will not be tolerated.

There is some concern that implementation of this proposal would require additional legislation.  If this proposal is to be implemented, EEF would welcome the opportunity to comment of the detail of the legislative amendment, and on the systems for implementation.

Adverse Publicity Orders
EEF would not support a system by which offenders are required to publicise their failings.

The effect of such a measure would be grossly disproportionate, potentially having a massively detrimental effect on limited companies, big name companies, and on organisations which depend on consumer loyalty, but having little effect at all on lesser know organisations, holding companies, public sector organisations, private companies and partnerships.  This would be contrary to the principles of better regulation, and to the HSC enforcement strategy, because it would not represent a level playing field for all organisations.
Additional legislation would be required to implement this proposal, and it would also be necessary to establish a system through which the regulator could agree on the type of publicity, the detail of the wording, the coverage and mechanisms to monitor the compliance of the offender.  This could require considerable resource, but would not guarantee any improvement in health and safety management.  Forcing an organisation to publicly declare their failings would have no immediate effect on the situation which had led to the breech, and indeed might have a detrimental effect on the safety culture and management attitude within the organisation.

This is really just a modern day equivalent of the Stocks!

Conclusion

The Health and Safety at Work etc Act 1974 does contain many different provisions for penalties which can be awarded in respect of health and safety offences.  However, statistics suggest that some of these provisions are not widely exercised.  It would be useful to focus research activity around the reasons behind this, with a view to resolving any barriers which might exist and facilitating the effective use of existing penalties.  Once this has been established then it would be useful to move on to consider how alternative penalties might be employed to address any shortfalls and to maximise the effectiveness of existing provisions.  The very first step in the process must be to evaluate whether increased or alternative punishments would have any positive effect on the health and safety performance of organisations.

EEF feels that if additional penalties are to be introduced, this should be done within the established and effective legal framework and judicial process, in order to ensure consistent regulation and availability of tired and tested appeals processes which will help to protect the statutory rights of both individuals and organisations.

Work in this area is obviously still at an early stage and we would urge the HSC to evaluate the whole situation objectively and scientifically before considering any changes.  Recommendations in such a sensitive area must be the outcome of reasoned judgements and not just the result of stated opinions.

EEF members welcome the opportunity to contribute and are keen to remain fully engaged with this work programme going forward.  
